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THURSDAY, MARCH 29, 1956 


House or REPRESENTATIVES, 
SuscommiTrEB No. 5 on DistrrRiBuTion 
PROBLEMS OF THE SELECT COMMITTEE 
To Conpucr a Stupy AND INVESTIGATION 
OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in 
room 362, House Office Building, Washington, D. C., Hon. James 
Roosevelt (chairman of the subcommittee) presiding. 

Present: Representatives Roosevelt and Steed. 

Also present: George L. Arnold, subcommittee counsel, Irving 
Maness, Katherine C. Blackburn, and Clarence D. Everett, staff 
members; Victor P. Dalmas, assistant to minority Members. 

Mr. Roosrevett. The committee will be in order, please. 

Judge, we are happy to have you back with us, sir; and, if you will, 
perhaps the best procedure this morning would be for you to go ahead 
with your statement, and then I will follow that up with the questions 
of the committee, sir. 

Mr. Barnes. All right, Mr. Chairman. 


TESTIMONY OF JUDGE STANLEY N. BARNES, ASSISTANT ATTOR- 
NEY GENERAL IN CHARGE OF THE ANTITRUST DIVISION; 
ACCOMPANIED BY EDWARD A. FOOTE AND ROBERT A. BICKS, 
DEPARTMENT OF JUSTICE 


Mr. Barness. May I say first that I am appearing here today with, 
on my left, my first assistant, Mr. Edward A. Foote; on my right, 
my legal assistant, Mr. Robert A. Bicks. I have 1 or 2 of the men 
from the Antitrust Division, also with me in case any specific ques- 
tions come up that I am personally unable to answer. 

Mr. Roosevelt. Thank you. e are very happy to have them. 

Mr. Barnes. Thank you. 

I might also state that in the statement which I propose to submit, 
I note this morning that there are no footnotes numbered 9 to 11. 
That just happens to be an’ omission, a stenographic omission, and 
there is nothing omitted from the statement. 

I appear this morning, as I did yesterday afternoon, at the request 
of your chairman. As [| indicated in my statement yesterday, my 
understanding is that today you wish me to talk more broadly on 
problems involved in consent settlement of civil antitrust proceedings. 

In accord with this direction, my plan is, first, to set out briefly as 
background the legal status of consent judgments. With this in 
mind I shall, second, discuss the advantages and disadvantages to the 
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Government, as well as defendants, of settlement before trial. And, 
finally, as you suggested, I shall talk over how our consent settlement 
procedure operated in the recent A. T. & T. judgment. 

Settlement of any antitrust cause is, of course, heavily freighted 
with public interest. True, a consent judgment is, like a private 
agreement, a product of negotiation and compromise. 

But here all likeness ends; unlike any private agreement, a consent 
decree once entered embodies the essential force of a litigated judg- 
ment. As the Supreme Court put it in the second Swift case: 


We reject the argument * * * that a decree entered upon consent is to be 
treated.as.a contract and not as a judicial act. 


The effect, the Court continued— 

is all one whether the decree has been entered after litigation or by consent.! 
To— 

effectuate * * * the basic purpose of the original consent decree— 


courts may approve modifications after entry.* But if the party 
opposing modification can, in the language of the second Ford case, 
show ‘‘actual disadvantage’ or “the persistence of an inequality” 
stemming from change, the terms of the original decree must stand 
intact. 

Though consent judgments bind both parties and estop future de 
novo proceedings involving matters covered, their provisions ofttimes 
receive only cursory judicial scrutiny. In the 10-year period from 
1935 to 1945, approximately 106 antitrust actions ended in consent 
decrees. 

Of these, 80 were entered within 3 days after the complaint was 
filed. Indeed, in many proceedings, decrees were entered at the 
same time complaints were filed. These facts, it seems clear, sup- 
port. one commentator’s conclusion that consent “procedure permits 
no conclusion of independent court determination.”’ ® 

From this dearth of judicial scrutiny stems the need by the Gov- 
ernment for the most careful consideration of any consent judgment. 
With this in mind, the Division, fashioning consent judgments, fre- 
quently consults with those in the industry, both. as customers. and 
suppliers. 

Negotiating the recent IBM judgment, for example, we met with 
others in the industry to secure, first, a full understanding of industry 
problems and industry views on effective relief and, second, aid in 
understanding technical complications of tabulating and electronic 
data-processing machines. 

Indeed, in one recent judgment the court declines entry until the 
Division could offer assurance we had obtained the views of complain- 
ants as to the effectiveness of proposed judgment provisions. 

Carrying this process one step further, in the various Paramount 
judgments specifying divestiture details, the Division publicly an- 
nounced judgment provisions well in advance of submission to court 
and that, of course, was with the purpose of permitting those affected 
by the decrees to come before the court prior to its final signing. 

» United States v. Swift & Co., 286 U. 8. 106, 114-115. 

3 Chrysler Corp. v. United States, 316 U. 8. 556, 562. 

8 Ford Motor Co. v. United States, 335 U. 8. 303, 322. 

4 See sopondis | D, House Committee on Small Business, Monopoly Subcommittee, U. S. v. 


Economic ation and Monopoly Appendices (1947). 
§ See Isenbergh and Ruben, Antitrust Enforcement Through Consent Decrees, 53 Harv. 386, 409 (1940)* 


* See The Modification of Antitrust Consent Decrees, 63 Harv. 320, 322 (1949). 
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As a result, interested parties had ample notice to appear before the 
court and comment on proposed judgment provisions. At least in 
one instance an objector appeared, but the court nonetheless entered 
the judgment as submitted. 

Regardless all these possible procedures, our view is that any rigid 
rule could do more harm than good. Our practice, instead, is to tailor 
the extent and form of consultation with other than defendants to 
the enforcement needs of each particular decree. 

In this consent decree process, let me emphasize, Government and _ 
business alike have a real stake. To the Government, consent judg- 
ee spell, first, effective enforcement without the cost of protracted 
trial. 

Initially, the Division is caught in a vise between increasing com- 
plaints of violation and decreasing appropriations. I briefly men- 
tioned this yesterday, Mr. Chairman, but it is so important to the 
Division I would like to mention it again, so that whoever takes my 
place will have a little more freedom of action. 

Complaints, on the one hand, have skyrocketed: In 1952, for 
example, the Division received some 692 complaints; but during the 
calendar year just ended, 1955, complaints jumped to 1,261—an 
increase of almost 100 percent. 

I might say, during that period of time, the same period of time, 
the number of investigations currently on hand as of the 1st of Jan- 
uary 1956, was 307, as compared to a little more than 200 on January 
1, 1953, just before I took office. In other words, our pending inves- 
tigations have increased about 33% percent during the past 3 years. 

Appropriations for current operation, on the other hand, have 
declined steadily from some $3,800,000 in 1950 to $3,100,000 available 
for fiscal 1954, a decline of 18 percent. 

To partially remedy this situation—I might say, the same amount 
was available in fiscal 1955, $3,100,000, but we have asked and have 
received approval in the House, at least, of additional appropriations, 
primarily, however, to cover additional duties placed upon us by the 
Congress within the last several months, some of heroic magnitude, 
almost beyond the capabilities of the Department to get into, which 
obviously, if we are going to make zeny attempt to follow the wishes of 
the Congress—which duties, incidentally, were placed upon us con- 
trary to the Attorney General’s express desires—we are going to have 
to have a good deal more money. 

I mention, for example, supervision of the States’ conduct under the 
oil compact. We have the responsibility to report to the Congress on 
how the States are complying and performing under the oil compact 
authorized by Congress, 

You could spend a million dollars a year without any trouble what- 
soever. It means we are going to have to set up field offices in the 
South, in the Far West, specifically devoted to that one project. 

While I am on the subject, I might add, in addition to that, we have 
the additional responsibility of making reports under the Defense 
Production Act, not as the Attorney General sees fit, as the language 
formerly appeared, but-every 3 months. 

Under the Small Busiress Act, we have the responsibility, for the 
first time; of making reports from time to time, as the Attorney Gen- 
eral sees fit, on the Small Business Administration and performance 
under the Small Business Act. 
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To partially remedy this situation, I point out, the Division this 
year requested an almost 33% percent increase in budget. Thus, 
while our appropriation for 1956 was some $3,314,000, if our request 
for 1957 is granted, added staff, coupled with the increased number. of 
investigations pending, may well presage an increase in antitrust 
activity even beyond its present near record level. 

Sliced prosecution staffs must cope not only with more complaints 
of violations, but also with higher evidentiary hurdles, and this is 
extremely important, this judicial legislation we are getting into now. 

Thus, more and more of the Division’s resources are devoured by 
detailed market analyses required, for example, by Columbia Steel 
and Alcoa in the second case, as well as by substitute products specula- 
tions which (if the lower court’s decision be the law) the recent Cello- 
phane decision apparently demands. 

I might just add here, of course, that Cellophane case was appealed 
by the Government primarily on this issue to the Supreme Court, 
and we are expecting a decision any day. 

Against this background, results per enforcement dollar become a 
prime consideration in appraising alternative enforcement techniques. 

And consent settlements do mean real cost cuts. In 1954 we 
researched this problem. During one sample period, for example, 
the average litigated case—and I might say, this sample period was 
not taken for any specific purpose. It was taken as a sample period 
without reference to favorable statistics. During this sample period, 
the average litigated case endured some 66.2 months—over 5 years— 
from complaint filing to entry of final judgment. 

The time lapse for consent settlements, in sharp contrast, during 
this same time averaged only 29.7 months—less than one-half the 
time for litigated cases—between complaint filing and judgment entry. 

Since savings in time generally spell likesavingsof men and resources, 
consent settlements mean lower costs per judgment entered. And, 
more important, it means quicker relief to the parties adversely 
affected by the acts charged in the complaint. 

That is a matter we touched on yesterday, Mr. Chairman, briefly. 

Beyond cost savings, further advantage stems from the informality 
of consent negotiations. Shirt-sleeve conferences replace formal court 
trials; the give and take of bargaining supplants the atmosphere of an 
adversary proceeding. 

In this informal context, disclosure and discussion may resolve 
issues of fact proof of which would be difficult if not impossible in a 
contested suit. Thus, the Division may strike down violations in 
areas otherwise, as a practical matter, beyond its reach. 

Consider, for example, the 1954 California Ice decree. Defendant 
ice companies were there charged with a conspiracy to restrain trade 
and monopolize the production, sale, and distribution of ice. The 
crux of their conspiracy was joint attempts to fix prices, control 
production and allocate territories. 

These offenses hinged, of course, on proof of conspiracy. And, as 
a practical matter, a dearth of documentary evidence would have 
made such proof both arduous and costly. Accordingly, the consent 
judgment there resulted in a real enforcement advance. 

May I say, beyond the statement here, that I am _ considerably 
perturbed about our difficulty in certain areas of the United States 
in establishing the requisite proof in antitrust cases. 
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Just within the last week, we had a case the Government lost, where 
there was a charge of a conspiracy based upon a contract, a contract 
which had been in existence for many years prior to the 3-year statute 
of limitations, and one of the charges in the complaint was that cer- 
tain acts had taken place, one of the charges in the indictment, since 
this was a criminal case; certain acts had taken place pursuant to a 
contract entered into some 6 years before. 

Proof as to the entering into of this contract was excluded by the 
trial court because it had been entered into more than 3 years prior 
to the time the indictment was filed. 

Now, that seems to me stretching the rules of evidence pretty far, 
because it means if you can once get established, unknown as a law 
violator during the 3-year period, you can continue with the illegal 
acts forever, because there is no opportunity to establish the original 
written document under which the conspiracy was formed. 

In other words, the longer you have been violating the law, the less 
chance there is of getting brought to task. 

That, of course, is not—that is one of our problems. But it is a 
difficult problem, that,.and the fact that, for example, some years ago 
we had a case which had a very bad effect on enforcement of antitrust. 
That is your Oregon Medical case, where they raised the question, 
and the Supreme Court sustained the issue, of mootness. 

In other words, the Government, after much effort, finds that there 
has been violation, brings suit, gets to court, and finds that since 
the indictment the defendant has changed his spots, at least theoreti- 
cally so, is obeying the law; and then the court will throw it out on 
the ground there is no use having any remedy here, it has already 
been corrected. 

Again, within the last month we had a case which we thought was 
a solid case, price-fixing case, which depended upon some bylaws of 
a produce association. One week before trial, despite the fact this 
case has been pending 3 years, 1 week before trial the bylaws were 
amended. 

The court says, ‘‘Well, those bylaws have been amended. There 
is no need for any relief now. It is moot.” 

And those are some of the practical problems we have. Also, 
matters that make us consider the advisability of consent decrees 
where we know we are going to get—and that is not an attack on the 
judiciary. It would be a very unhealthy thing for me to say it at 
this point. [Laughter.] 

However, as I stated publicly in 1954 and repeat now, increased 
emphasis on consent judgments is not without its disadvantages to 
the Division, and its dangers to antitrust enforcement. 

Consent decrees reveal primarily how hard the ax has fallen and 
not where it will hit next. Absent from such decrees are findings of 
fact as well as the rationale underlying adoption of any one provision. 

Thus, lawyers intent on counseling clients within the law gain little 
succor from the vacuous algebra of occasional consent provisions. 
By thus cramping the role of prophylactic antitrust, overemphasis 
on consent procedures may harm enforcement efforts. 

I might say there that that problem was highlighted in the last 
year in our efforts to obtain judicial interpretation of section 7 of the 
Clayton Act, the merger statute. 


78229—56—pt. 5——-2 
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In that particular area, no cases were filed after the 1950 amend- 
ment, so-called Celler-Kefauver amendment, which was to close the 
door or close the openings, the holes; in the previous act as enacted in 
1914. No cases were filed from 1950, after the passage of the act, 
until I came into office. 

I filed no case for over a year, because we wanted to feel our way 
along and see just what we should do. Then we launched a program 
whereby we filed 5 different cases having to do with 5 different aspects 
of the legal questions that were involved under this amendment to 
section 7. 

And incidentally, we are about ready to file a sixth. 

But on those 5, we find now that we have come to consent decrees 
on 3 of them. Now, that defeats one of our purposes, and that was 
to get a Supreme Court interpretation on these various phases of law 
which exist under section 7, as amended. 

And yet, we are faced with this problem: We file a suit, and a de- 
fendant comes along and says, ‘All right, what kind of a consent 
decree do you want?” And if the Government can get as much relief 
as it thinks it is entitled to, then I do not conceive that it is the right 
of any prosecuting agency to require a defendant to go through the 
expense, uncertainty, and business disadvantage ofa trial, if he is 
actually willing to give the Government all the relief the Government 
believes is essential in the case. And that has existed in 2, at least, 
of the 3 cases, and where we have consent decrees in those cases that 
were filed to seek an interpretation of section 7 of the Clayton Act. 

I do not believe, let me hasten to add, that we have reached the 
point of diminishing returns. Between the time I took office, May 1, 
1953, and March 1 of this year, of the 106 civil cases terminated, 80 
resulted in consent judgments. 

Perhaps to the surprise of many, this proportion is somewhat 
smaller than preceding years. 

We have heard a lot of talk about the “age of consent,’ but the 
reason that we have talked about the age of consent is not the number 
of cases that are terminated by consent, but the substantial nature of 
some of the cases that are involved in consent decrees. 

As the report of the Department of Justice to the Subcommittee on 
Monopoly of the Senate Select Committee on Small Business, May 23, 
1952, put it:’ 

Of 171 civil antitrust actions terminated between 1935 and 1950, 134 were 
settled by consent judgment and 37 were tried. 

Thus, the percent of consent judgments during that 15-year period 
was 78 percent. This 78 percent figure stands some 3 percent higher 
than the 75 percent figure for the past 3 years. 

This proportion represents, to my view, a balance of enforcement 
techniques compelled, partially at least, by the frequent disparity 
in resources between the Antitrust Division and some of its larger 
defendants. Not to be ignored, however, is the effect. consent judg- 
ments have on antitrust enforcement via private damage suits. 

Indeed, from the defendant’s point of view, encouragement to 
enter consent judgments stems, in major part, from section 5 of the 
Clayton Act. That statute, of course, permits treble damage plain- 
tiffs to introduce final judgments or decrees, rendered in Government 


7At p. 32. 
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antitrust actions against the same defendants, as prima facie evidence 
of all issues determined in the prior adjudication. 

Exempt from its provisions, however, are judgments entered by 
consent before trial. Thus, defendants agreeing to consent decrees 
sharply cut chances of successful suits by future treble damage 
plaintiffs, because of the figures which I quoted yesterday, which 
indicate about 75 percent of our private treble damage suits follow 
successful Government prosecution. 

As a practical matter, avoidance of treble-damage suits may be a 
real motive for defendants’ entering a consent judgment. For, as 
the latest available estimate concludes— 
all of the movie litigation and approximately two-thirds of other private suits 
have followed successful Government antitrust proceedings.® 
And then, as I say, our figure of 75 percent is expressed. 

Based on this estimate, I gaged before the Antitrust Subcommittee 
of the House Judiciary Committee in July of last year that more than 
75 percent of all private antitrust cases brought had trod a path worn 
smooth by Government victory. 

Consent settlements may, in addition, avoid the possible adverse 
publicity of a protracted public trial. There a detailed pattern of 
abuses may be exposed to the discomforting glare of journal headlines. 

For example, in the recent Tennessee Electrical Contractors case, 
Chattanooga journals each day of the 2-week trial headlined details 
of the defendant’s alleged antitrust abuses. In that same city, in 
the liquor cases, there was, in fact, so much comment in the public 
press that the court continued the imposition of sentence for 2 months, 
and on March 23, 1956, fined defendants $34,000 and placed 8 on 
l-year probationary sentences. 

This had double headlines on the first page. I don’t know whether 
because it had to do with liquor or not, but it seemed to hit the head- 
lines pretty thoroughly in Chattanooga. 

In some instances, this publicity, largely avoidable in a consent 
settlement, may prove as damaging as the remedy cecreed. 

A good example of how consent settlement operates is the recent 
A. T. & T. judgment. The Government’s complaint, filed January 
14, 1949,° charged A. T. & T. and its subsidiary, Western, had unlaw- 
fully restrained and monopolized trade in the manufacture, installation, 
and sales of telephone equipment. 

The complaint further charged that the Bell:System operating 
companies, which together conducted a nationwide telephone business, 

urchased the bulk of their needed telephone equipment from 
estern. 

And, the complaint went on, Western, in turn, had illegally acquired 
various competing manufacturers. 

Finally, at the Tear of the complaint was the charge that the Bell 
System’s strong patent position had been used to protect Bell from 
competition by alternative methods of communication, and to divide 
markets with concerns engaged in telephone, as well as noncommunica- 
tion fields. 

With this complaint in mind, the judgement’s scheme may be 
simply put: On the one hand, the judgment confines the activities of 

8 See Antitrust Enforcement by Private Parties: Analysis of Developments in the Treble Damage Suits’ 


61 Yale L, J, 1010, 1060 (1952). 
* United States v. Western Electric Company, Incorporated (D. N. J.), civil action No. 17-49. 
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A. T. & T. and the operating companies to those areas subject to 
public-utility regulation. But even within those regulated areas, the 
judgment makes real strides toward enabling more effective regulation. 

In the nonregulated area, defendants are obliged to divest them- 
selves of enterprises or operations not subject to regulation. And, via 
extraordinary patent relief, the decree seeks to promote competition 
in the nonregulated areas, as well as in the production of telephone 
components in the regulated sector. 

First, confining A. T. & T. to regulated areas and enabling more 
effective regulation. 

At the outset, ‘common carrier communications services” is 
defined in section II (i) of the judgment as including only those— 
services and facilities, other than message telegram service, the charges for which 
are subject to public regulation under the Communications Act of 1934 * * * or 
are or become subject to regulation under existing or future laws of any State, 


Territory, or the District of Columbia, but only in the jurisdiction or juris- 
dictions in which the charges for such service or facility are subject to regulation. 


And I emphasize some of the more important language there so that 
you can see its scope. 

Applying this definition, which must constantly be kept in mind 
when you are reading the judgment, judgment section IV bars 
defendants— 


from commencing, and after 3 years from the date of this final judgment from 
continuing, directly or indirectly, to manufacture for sale or lease any equipment 
which is of a type not sold or leased, or intended to be sold or leased, to com- 
panies of the Bell System, for use in furnishing common carrier communications 
services * * * 


More broadly, A. T. & T. and the operating companies are en- 
joined— 
from engaging, either directly or indirectly * * * in any business other than the 
furnishing of common carrier communications services * * *, 

Western is confined to activities of the character and type which it 
engages in for A. T. & T. and the operating companies. To comply 
with the judgment, for example, Western is compelled to sell off 
Westrex, a subsidiary which makes sound-recording equipment for 
the movie industry. ; D4 2 

Crucial to understanding that area to which defendants’ activities 
are confined is precise definition of the scope of present regulatory 
power. ut os 

The general solicitor of the National Association of Railroad and 
Utilities Commissioners wrote us prior to the consent agreement; 

* * * Tt is a legally established ratetnaking principle that the commissions 
have the authority in fixing rates for Bell System operating companies to inquire 
into and evaluate the reasonableness of the prices and profits of Western in its 
business with the operating companies and to disallow for ratemaking purposes 
such amounts as are determined to be unreasonable or excessive and not in the 
public interest. The basis of the power is the affiliation of Western with the 


operating companies through common arene by the American Telephone & 
elegraph Co. (Smith v. Illinois Bell Telephone Co., 282 U. 8, 133)— 


which, of course, is the key decision which changed the whole course 

of the authority of the ey bodies in their consideration of 

oe they would or would not allow the operating companies to 
arge. 


Further, we investigated some of the present utilization of the 
powers of regulation by State utility commissioners. I casually con- 
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ferred with some experts responsible for valuation. I am personally 
convinced, with the aid of this decree, they have the power for effective 
regulation within their jurisdiction. 

Of course, it should be pointed out that State utility commissioners 
are limited to their own area, but on the long-lines, so-called, of the 
A. T. & T., that is subject to the FCC, where you have the same type 
of regulation, at least the same authority for the type of regulation 
that the States have. 

Within this area of activity to which defendants are confined, the 
judgment makes real strides toward enabling more effective regulation. 
At the present time, title 47, United States Code, section 220 provides 
that the Federal Communications Commission may— 

rescribe the forms of any and all accounts, records, and memoranda to be kept 
wo carriers subject to this chapter, including the accounts, records, and memoranda 
of the movement of traffic, as well as of the receipts and expenditures of moneys. 

This statute apparently covers only A. T. & T. and not Western, 
and that was one of the complaints that was made by some of these 
regulatory bodies. 

‘To close this gap, judgment section IX directs Western— 
to maintain cost accounting methods that conform with such accounting principles 
as may be generally accepted and that afford a valid basis, taking into account the 
magnitude and complexity of the manufacturing operations involved, for deter- 
mining the cost to Western of equipment sold to A. T. & T. and Bell Operating Cos, 
for use by them in furnishing common carrier communications services. 

The importance of this provision must be viewed against the back- 
ground of the 1939 Report of the Federal Communications Com- 
mission on the Investigation of the Telephone Industry in the United 
States. That report recognized: 


* * * Among the more important of the issues thus to be faced in connection 
with active and positive telephone regulation may be mentioned the problem of 
developing an effective method of determining the reasonableness of the costs 
and prices of telephone apparatus, equipment, and supplies whenever the manu- 


facturer or supplier and the operating company are under common control or 
ownership * * *, 


To remedy this defect, the report’s prime recommendation was: " 


First, specifically to authorize this Commission to prescribe basic cost-account- 
ing methods to be followed by manufacturing companies under contract with 
operating telephone companies for the general supplying of materials or equipment, 
and by manufacturing companies subsidiary to or affiliated with operating 
telephone companies through corporate structure, 

So that I think you should agree with me that we have accom- 
oe something that was originally made in this report of 1939, 

ut up to now has not been a reality. 

With this in mind, the uniform cost accounting requirement for 
Western takes on real significance. 

Second, beyond requiring defendants to sell off enterprises or to 
cease certain operations outside areas subject to regulation and within 
those areas enabling more effective regulation, what does the judg- 
ment do to spur entry of new business? 

In the field of electronics manufacturing, a prime cost is research 
facilities. And, I might add, it is becoming more and more of a prime 
cost each day. 


1 Report, p. 600. 
11 Report, p. 601. 
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To enable potential competitors to tap the existing store of research 
and innovation, judgment section X (a) requires, in practical effect, 
royalty-free licensing to all applicants (other than G. E., R. C. A., 
and Westinghouse) of some 8,600 existing patents. 

And I might point out that is royalty-free licensing. That fact 
alone, 5 years ago, would have made this an unusual decree. And I 
think it still makes it an unusual decree. 

Mr. Rooseve.tr. Judge, could I interrupt you a minute? 

We have a number of questions on this thing and, if it would be 
preferable to you, we will let you finish. 

Mr. Barnes. I would prefer that. 

In addition, licensing under future patents of the defendants is 
compulsory, and at reasonable and nondiscriminatory royalty rates, 
rates to be fixed by the court if the parties cannot agree. 

The importance of these provisions, extending beyond the telephone 
field, is difficult to exaggerate. Consider, for example, the transistor 
inventions owned by defendants—now available royalty-free. Re- 
garding this transistor, in 1953, David Sarnoff, chairman of the 
R. C. A. board—and I think we can agree he is an expert on patents— 
stated: ” 

Among the areas for licensing which we regard as most important, are color 
television and transistors. In color television, I’m sure you all know that 
R. C. A. has made the basic inventions. In transistors the basic inventions have 
been made by R. C. A. and the telephone company. 

Beyond. television, of course, the transistor patents are vital to 
production of defense items like guided missiles and electronic range- 
finders. 

Further, in connection with patent relief, note that defendants, if 
requested, are required to give American manufacturers a royalty- 
free grant of immunity under foreign patents. A. T. & T. is enjoined 
from receiving any patent royalties from Western Electric with respect 
to sales by Western to the Bell operating companies, and the defendants 
are prohibited from buying patents without court approval. 

The defendant companies are also ordered to furnish, at reasonable 
charges, technical information relating to licensed equipment to any 
United States resident licensee not controlled by foreign interests. 

Beyond the judgment’s bare provisions, what has it already done— 
and I repeat, already done—to promote competition? Bear in mind, 
hardly 2 months have passed since its entry. 

Nonetheless, even in that short time, evidence available suggests, 
not only that prompt steps have been taken to carry out its provi- 
sions, but more important, that the judgment promises real aid to 
competition. 

First, letters amplifying the decree’s royalty-free provisions have 
been sent by Western to its some 722 existing licensees. In the 
language of that letter, Western explains: 

You will note that under subsection (F) you may cancel any of your existing 
licenses from us under patents of the United States and you may obtain new pat- 
ent licenses by applying under subsection (A). If, however, without otherwise 
affecting your existing patent licenses under the above agreement, you wish to 
have such licenses made royalty-free under all Bell System patents of the United 


States (other than patents of the Teletypesetter Corp.) issued prior to the date of 
the judgment, we are willing to do this by amending the existing agreement be- 


2 Statement on patent licenses and royalties before New York Society of Security Analysts, N. W., 
December 14, 1953. 
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tween us as provided below without requesting any licenses under your patents 
in connection with such treatment. 

This offer, I emphasize, may make a real difference to patent licen- 
sees. For some 504 of Western’s 722 existing licensees may roughly 
be terined ‘‘small business concerns’’—that is, concerns with less than 
500 employees. 

Though the same offer is available to smaller concerns’ larger com- 
petitors, any lag in competitive pressure for downward prices should 
give smaller concerns, sometimes short of capital, added resources, at 
least temporarily, for expansion research. 

Even if a temporary advantage, it may be proportionately a large 
advantage. Beyond that, smaller concerns having license agreements 
with Western may secure added advantage in instances where larger 
competitors are bound by agreements with RCA to pay royalties on 
patents like those which smaller businesses secure from Western 
royalty-free. 

Thus, freedom from the burden of paying patent royalties might in 
some of these instances spell a significant competitive advantage. 

Let me interpose here to give you a hypothetical case, to show you 
what it means. 

In a truly competitive industry, such as the manufacture of radio 
sets, for example, if you have 1 company which controls all essential 
patents, even though that company charges but 1% percent as a 
reasonable royalty on the total price of the chassis, less certain excep- 
tions, and itself need not pay 1% except from | pocket to the other 
of its corporate organization, it-in truth has a 3 percent advantage 
over everyone of its competitors, and that 3 percent advantage may 
in many instances be the difference between success and failure in 
a highly competitive industry. 

Second, beyond competitive advantage to Western’s existing licen- 
cees, Western has received some 152 requests for, and inquiries re- 
garding, available patents from potential new licensees. I repeat, 
that is in this very short period of 2 months. 

Of these 152 requests, some 92, according to Western, can properly 
be termed “expressions of definite interest.” 

We didn’t want to get a list of companies that just wrote in for 
fun, that might have read something in the paper about the decree 
and had a casual interest; and, therefore, we asked them to cut down 
that 152 to what was really a real interest, from a business standpoint, 
in such patents. 

And, of these 92 “expressions of definite interest,’ some 54 came 
from small business, that is, concerns with less than 500 employees. 

As the judgment’s provisions become more well known, this number 
of potential new licensees may well increase. With this in mind, the 
patent royalty-free judgment provisions promise to spur new business. 

Third, the judgment’s royalty-free provisions spell real savings to 
the United StatesGovernment. In 1954, for example, we are informed 
that Western’s licensees paid some $2 million in royalties to Western 
on products manufactured under Government contract. 

o the extent this $2 million in lower patent costs are reflected in 
lower end-product prices—and, if we believe in competition, it should 
be—the Government-should ultimately save. 

Beyond that, for the first time under any patent, the Government, 
because of the Western judgment, now ales steps to secure a single 


9? 
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license—and that is already in process of operation—a single license 
on behalf of the Government as a whole, rather than individual de- 
partments under Western’s patents. 


Saved here, then, is the expense of each Government agency’s 
negotiating separately with Western. 

Fourth, certain State and municipal bodies may be aided. Thus, 
a letter from the city attorney of Los Angeles indicates that, to bis 
view, the judgment should be of real help to him. The practice of 
the city of Los Angeles, for example, is for the city attorney, on behalf 
of telephone users, to intervene in State regulatory commission hear- 
ings affecting telephone operations and rate fixing. 

After surveying the judgment’s various provisions as they affect his 
responsibilities, the city attorney concluded: 


It is the opinion of this office that the conclusion of this action by such judg- 
ment is a major accomplishment in furthering the purposes of the Sherman Act, 
and that you and your staff are indeed to be congratulated upon this result. 


For the record, I submit a copy of that letter, knowing of the 
chairman’s interest in anything that comes from Los Angeles. 

Mr. Roosgve.t. Without objection, it will be entered in the record. 

(The letter referred to is as follows:) 


Los ANGELEs, CALIF. 
Re SNB: WDK 60-9-96-7. 
Sran.ey N. Barnes, 
Assistant Attorr.ey Genera’, 
Antitrust Division, Department of Justice, 
Washington, D. C. 

Dear JupGE Barnes: Thank you very much for your letter of February 17 
and for the copies of the consent decree against Western Electric Co. and American 
Telephone & Telegraph Co. 

While the Bell Cos. may urge the contrary, it appears to this office that under 
this judgment the Bell operating companies may not properly lease private com- 
munications facilities to a State or agree to maintain such facilities, and that it 
would probably be equally inappropriate for a Bell operating company to lease 
private communications facilities to any governmental entity other than the 
United States or an agency of the United States, or agree to maintain such 
facilities, since the charges for such services could hardly be claimed to be subject 
to regulation as the term “regulation” is used in the judgment. 

Furthermore, it seems unlikely that there will be many instances in which a 
State public utilities commission will undertake to extend its regulation to the 
rendition of services of this character, merely because they are proposed to be 
rendered by a telephone common carrier, since the rendition of similar services 
by others who in no sense are common carriers or otherwise subject to regulation 
would continue to be available on a competitive basis. 

Except where the United States is a contracting party in any instance>, then, it 
would seem that the Bell operating companies will be effectively preclud-d under 
this judgment from engaging in lease-maintenance transactions involving private 
communication systems and thus that their operations generally will be restricted 
to those which are appropriate to the business of a regulated common carri>r. 

It is the view of this office that such is in the public interest, and it is completely 
clear that the other provisions of the judgment, such as those which relate to 
patents and licenses, are very much in the public int>rest. 

It is the opinion of this office that the conclusion of this action by such judgment 
is a major accomplishment in furthering the purposes of the Sherman Act, and 
that you and your staff are indeed to be congratulated upon this result. 

Yours very truly, 


RocErR ARNEBERGH, 
City Attorney. 

By Aan G. CamMpBELL, 
Assistant City Altorney. 











DISTRIBUTION PROBLEMS 13 


Mr. Barnegs. Finally, some half-dozen concerns have already con- 
tacted the Antitrust Division indicating an interest in entering the 
business of furnishing private communications systems. 

Prior to the judgment, the Bell operating companies had furnished 
many of the private communications systems used by industrial con- 
cerns, city police departments, and various State agencies. 

By the terms of the judgment, the Bell operating companies must 
stop furnishing such facilities where rates charged are not subject to 
regulation by State commissions. On the basis of inquiries thus far, 
it would appear likely that several new concerns will enter this field. 

Thus, the short period of 2 months gives ample evidence of what 
may confidently be looked for in the future. 

Mr. Roosrevett. Thank you for your statement, Judge. 

First, may I say that, of course, the primary interest of the com- 
mittee relates to the very obvious interest of small business—as you 
brought it out in your statement—in consent decrees and, in particu- 
lar, the committee has had a considerable number of letters and cor- 
respondence from small-business concerns in relation to their fears 
concerning the A. T. & T. consent decree. 

Our interest stems from that; and if we emphasize that, it is because 
that seems to be a very excellent case in point. 

In looking over yesterday’s testimony, I notice that you testified, 
if I am correct, that in your opinion no consent decree should be filed 
in the case we were discussing yesterday, the banana case, which did 
not provide for divestiture. 

Also, as I read it, did you come to this conclusion within your own 
discretion as Chief of the Antitrust Division, or is that a policy or 
under instructions from the Attorney General himself? In other 
words, is this a personal policy, or is this a policy of the Department 
of Justice, as such? : 

Mr. Barnes. I was speaking yesterday as to my own personal 
conclusion. Obviously, any conclusion that I come to, or any suc- 
cessor comes to, is subject to the direction and control of the Attorney 
General of the United States. But I can assure you that in the 


‘operations that I have conducted under the Attorney General, he 


has been well informed at all times of what has been going on. 

Mr. Roosrvett. However, there has been no pronouncement. by 
i Department, as such, that this will be required in any consent 

ecree? 

Mr. Barnss. There has not been, and I don’t think there could 
very well be. Future circumstances may always change a situation. 

Mr. Roosrvett. In the A. T. & T. case, in contrast to that and 
to your statement, it provides for no divestiture or divorcement 
between A. T. & T. and the Western Electric; I think that is a 
correct statement, is it not? 

Mr. Barnes. That is correct. 

Mr. Roosrvseit. My question then would be, in this case, were 
you under instructions from the Attorney General, in negotiating the 
consent decree, as to whether there could or could not be divestiture 
or divorcement provisions, or was the consent decree negotiated by 
you under your own discretion and judgment as head of the Antitrust 
Division? 

Mr. Barnes. Well, in the first place, there are some divestiture 
provisions in the decree, In the second place 

78229—56—pt. 5——3 
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Mr. Roossve.t. Not, however, as between 

Mr. Barnzs. Not in its primary emphasis, no. 

In the second place, the Attorney General has given me no instruc- 
tions on any case as to what result to come to. I have come to my 
own conclusions and submitted the matters to him; and that has been 
true from the first time that I have been there, up to the present. 

I might say that to my great personal satisfaction, the Attorney 
General has vigorously supported my conclusions in each instance. 
We have never had any disagreement over what should be done in 
the enforcement of the antitrust laws. 

Mr. Roosrvett. And there was no request along that line in 
this particular case? 

Mr. Barnzs. There has been no request in this case, or any other 
case. 

Mr. Roosgve tt. All right, sir. 

I noted with some interest your statement on page 9 that the 
heart of this decree, I think the words are, ‘‘Finally, at the heart of 
the complaint was the charge” of the Bell System’s strong patent 
position. But I have read over very carefully the January 14 release 
by the Department of Justice, and I could find little or no reference 
to it at that time. 

I wondered why it suddenly became so important, the heart of the 
case, when it was not important enough to even mention it on the 
14th of January. 

Mr. Barnes. You mean when the complaint was filed? 

Mr. Roosevetr. I mean January 14 of 1949. 

Mr. Barnes. I am sorry; I can’t tell you anything about that, 
because I was not here then, Mr. Chairman. 

There are many stories told about the filing of this case, but I don’t 
think that I should get into some of the gossip and hearsay which came 
to my ears about the timing of the case. We tried to treat it as a 
case which was to enforce the antitrust laws, and we tried to work it 
out that way. 

Mr. Roosgevett. We will come back to the patents in a minute. 
I have a number of questions leading into the establishment of certain 
things for our record. 

Mr. Barnes. Before we leave that, may I say, Mr. Chairman, I 
think that, so far as I know—I may not be correct in this, but I think 
I am correct—up to 1949, I think I am correct, there had never been, 
and certainly there had been very few, cases wherein there had been 
requirements in any decree that patentees should be licensed on a 
royalty-free basis. That is a comparatively recent development in 
antitrust law, and is still an arguable point. 

For example, that is one of the few points that Professor Oppenheim, 
who was cochairman of the Attorney General’s Committee To Stud 
the Antitrust Law, and myself disagreed violently about. He felt 
there was a sanctity of patents so they should never ha licensed royalty 








free under any antitrust decree. I felt it was no more a deprivation 
of property than the requirement of the payment of cash, and under 
the fruits-of-violation theory it should be treated as any other property 
of a defendant in seeking to right the wrong which theoretically has 
been done, either under the consent decree or under the judgment. 

But it is a very touchy issue, and you will find many patent men 
who believe that patents are so constitutionally protected, as they are, 
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as a legal monopoly, that the Antitrust Division should leave them 
alone. 

Mr. Roosrevett. The complaint in the A. T. & T. case, I believe, 
was filed by the Antitrust Division in 1949, January 14, I think, asI 
just mentioned, 

It is correct, is it not—that the complaint charged that Western 
Electric Co. and the American Telephone & Telegraph Co. were con- 
spiring to monopolize the manufacture, distribution, and sale of tele- 
phones, telephone apparatus, equipment, materials, and supplies? 

Mr. Barnes. That sounds as though you were quoting from the 
complaint, Mr. Chairman. 

Mr. Roosevett. I paraphrased it as closely as possible. 

Mr. Barnes. Yes. 

Mr. Roosevett. And is it true that the FCC investigation resulted 
in a comprehensive report in 1939 containing findings and recommen- 
dations in great detail? 

Mr. Barnes. It did, and that is the report to which I referred in 
my opening statement, to show you that the prime matter that they 
considered of importance there was accomplished in this decree. 

Mr. Roosrevett. May we have that report for the inspection? 

Mr. Barnes. Yes, we will be glad to submit it to you. 

Mr. Roossvett. Thank you, sir. 

Now, Western Electric is a private manufacturing concern, is it not? 
In other words, A. T. & T. owns virtually all of the stock of Western 
Electric. 

Mr. Barnss. Yes, I believe it owns all but a fraction. 

Mr. Roosrvett. And it manufactures and sells more than 90 per- 
cent of all telephones, telephone apparatus and equipment sold in the 
United States. Is that correct? 

Mr. Barnzs. I believe that is what the complaint charged. I am 
not sure that figure still exists, but it is roughly, it is in the eighties, 
at least. 

Mr. RooseEvE tt. It is also true, is it not, that a substantial part of 
the remaining 10 or 15 percent of the telephones and telephone equip- 
ment manufactured and sold in the United States is produced under 
the direct control of Western Electric? 

Mr. Barnzs. I don’t think that is correct, no, sir. I think that 
there are competitors in the manufacture of that equipment. In fact, 
I know there are. I don’t know the figures. 

Mr. RoosnvEett. Have you any idea roughly what percentage 
would be sold outside of the direct control of Western Electric? 

Mr. Barnezs. No, but we can supply it for the record. 

You see, my recollection of this is, and I will have to confer with 
my associates from time to time to get specific, but my recollection 
of the matter is that almost all telephone equipment sold to all com- 
panies not controlled by A, T. & T., not part of the Bell System, is 
equipment that is not manufactured by Western, but by independents. 

Mr. Roosevett. Again, as we will come to it in a few moments, 
that is a very small part of the total volume of the business. 

Mr. Barnezs. Of the total, it is. But it is something that cannot 
be overlooked. The growth of General Telephone in the last several 
years has been one of the phenomenal stories in American business. 
pay is not controlled by American Telephone Co., as I under- 
stand It. 
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Mr. Roosrvetr. Assuming that that is so, it still, however, from 

a percentage point of view, is a very small part. 
{r. Barnes. No question about that. 

Mr. Roosrvett. Therefore, assuming that it is not too much of 
an exaggeration to say that Western Electric is almost a complete 
monopoly in this field, going on to net revenues, I understand, if I 
read the complaint correctly, that net revenues of Western Electric 
are about a billion and a half a year, roughly. 

Mr. Barnegs. I think the figures probably refer to gross business, 
do they not? 

Mr. Roosrve tr. I will just check that. It is paragraph 47 of the 
complaint, if you have it. 

Mr. Arnotp. The complaint reads: 

As of December 31, 1947, Western Electric had assets totaling $771 million 
and net operating revenues for the same year totaling approximately $1 billion. 

Mr. Roosreve.t. Net operating revenues, I think would be a more 
correct way of stating it. 

Mr. Barnes. No question, that is the allegation in the complaint. 

Mr. Roosgve tt. Is it not a fact that A. T. & T. owns and operates 
approximately 98 percent of the facilities used in the rendition of 
long-distance telephone service in the United States? 

Mr. Barnes. I am not certain of the exact amount, but I have no 
doubt that it closely approaches that, practically a hundred percent 
monopoly on the long lines. 

Mr. Roossve tt. Is it correct that A. T. & T. owns and controls 
operating telephone companies which furnish approximately 85 per- 
cent of all local telephone service in the United States? 

Mr. Barnes. I would think that was a proper figure. 

Mr. Roosgve tt. Is it not true, then, that A. T. & T. requires its 
operating companies, as well as its long-lines department, to buy 
virtually all their telephone equipment from Western Electric? 

Mr. Barnes. That is correct. 

Mr. Roosgve tt. Is it or is it not correct that the chief reason for 
filing the action was to break up the Western Electric monopoly in 
the manufacture and sale of telephone equipment, and restore com- 
petition in this field? 

Mr. Barnes. The purpose certainly was to restore competition. 
The charge was that it should be broken up. As to whether that was 
the principal purpose or not, I don’t know. I didn’t file it. 

Time changes. This was filed in 1949. The decision of Smythe v. 
United States was a couple of years before that, I forget the exact date 
now, but it takes a good many years for the effect of those decisions 
to filter down. 

At the time this suit was filed, there were repeated statements by 
State regulatory bodies that they could not get to the guts of the 
matter here because they couldn’t (a) find out, or (6) control, the 
charges that were made by Western Electric to the operating com- 
pear because Western Electric was not subject to the regulatory 

odies. 

Now that situation, in the opinion of the State regulatory bodies 
and of the bodies that have to do with the long-line regulation, has 


changed, and they believe that they do have adequate regulatory 
power. 
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Mr. Roosgvett. Now, Judge, in the original statement of the 
reasons for filing the suit back in 1949, which I am sure you knew about 
and were cognizant of, the statement was made that the suit does not 
seek to interfere with the American Telephone & Telegraph Co. 
except to separate it from Western Electric. 

Now, had you decided that was not, when you went ahead with 
the prosecution of the case, an important part of this proceeding? 

r. Barnes. We decided in the course of our negotiations that we 
could not get it; therefore, we agreed to not get it. , 

Mr. Roosrevettr. You mean you could not win it in court? 

Mr. Barnes. That is right. 

You know, this is a very complicated situation. It is complicated 
by many, many factors, not the least of which is the vast amount of 
business which is done by Western Electric for the United States 
Government, and it is—— 

Mr. Roosevett. Could it still not do that business with the Gov- 
ernment without being owned by A. T. & T.? 

Mr. Barnes. That was one of the questions in which various repre- 
sentatives of the United States Government took the position that it 
could not. 

In other words, you have got a situation where you have got research 
halfway between manufacture and operations, and so tied up, ac- 
cording to certain allegations, that from a practical standpoint they 
have to be together. 

Now, I am not buying that. I am just saying that is an argument 
which has been expressed, and very violently expressed, by people in 
high places in the Government. 

r. Roosevett. I am glad you are not buying it, Judge, because 
I would find it hard to buy,-too. 

Would you care to say whether the Department of Defense felt that 
this was a necessary thing? 

Mr. Barnes. No. The responsibility for this consent judgment 
rests solely in the Department of Justice, and solely in the Antitrust 
Division, of which I am head. 

Mr. Roosevett. I am a little curious, then, to know why, if you 
did not buy it, why you thought it was necessary to follow it. 

Mr. Barnes, As T stated, the only reason why we did not attempt 
to get a complete divorcement of Western Electric and the A. T. & T. 
is that we became convinced we could not obtain it by a court action, 
. Mr. Roosevetrt. All right, sir, That is within your judgment, 

agree. 

To accomplish this, it is correct—in other words, if we had gone 
ahead with that original idea, in order to accomplish it, it is correct 
that the complaint sought to have Western Electric separated com- 
pletely from A. T. & T., however, in the initial complaint; isn’t that so? 

‘Mr. Barnes. No question about that. 

Mr. Roosevett. And, of course, this would be done by A. T. & T. 
selling its entire stock ownership of Western Electric, which the com- 
plaint asked for. 

Mr, Barnezs. Yes. 

Mr. Roosevett. Did not the complaint seek an order requiring 
the dissolution of Western Electric into three competing manufactur- 
ing concerns? 

r. Barnes. Yes, sir; that was the suggestion. 
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Mr. Roosrve.t. Did you decide that was not feasible? 

Mr. Barnzs. Yes, sir. We went into months of negotiation and 
discussion as to whether or not this would be feasible. 

’ Mr. Roosrvett. Could you give me a brief summary as to why 
that was not feasible, or is it impossible to give it? 

Mr. Barnzs. I think it is impossible. I think we would be here 
for—I mean, we have had documents by the carload, practically, from 
various interested Government and non-Government agencies. 

We think we have to get right back to the fundamental question: 
Could we have gotten it had we gone to trial? We came to the 
conclusion we could not, and that is why we settled it. 

Mr. Roossvett. Did not the complaint seek to require Western 
Electric to sell its 50 percent stock interest in the Bell Telephone 
Laboratories to A. T. & T.? 

Mr. Barngs. That is correct, it did. 

Mr. Roosrevett. What happened on that? 

Mr. Barnes. The same thing. 

Mr. Roosrvett. You just felt you could not enforce it, you could 
not win a judgment on it? 

Mr. Barnes. We could not obtain it. 

Mr. Roosrvett. And you could not negotiate it in the consent 
decree? 

Mr. Barnes. No, sir, we could not. 

Mr. Roosrvett. Does the consent decree entered last month re- 
quire Western Electric to be split off from A. T. & T.? 

Mr. Barnss. It does not. 

Mr. Roosevett. Does it require A. T. & T. to dispose of any stock, 
any stock in Western Electric? 

Mr. Barngs. No, sir. 

Mr. Roosrvett. Does the decree require Western Electric to be 
broken up into three manufacturing concerns? Obviously not. 

Mr. Barnes. Obviously not. 

Mr. Roosrvett. Does it require Western Electric to dispose of its 
stock in the Bell Telephone Laboratories? 

Mr. Barnes. It does not. 

Mr. Roosevett. Is the arrangement whereby A. T. & T. requires 
its operating companies and its long-distance-lines department to 
purchase their equipment exclusively from Western Electric changed 
by the consent decree in any way? 

Mr. Barnes. Our conclusion was that there was no requirement on 
the part of A. T. & T. that its controlled companies buy their equip- 
ment exclusively from Western Electric. 

Mr. Roosrvett. Even though it is alleged in the complaint? 

Mr. Barnes. Right. 

Mr. Roosevetr. Let me get this completely straight in my mind. 
You decided that one of the complaints alleged in this complaint was 
untrue, I mean allegation alleged in the complaint was untrue? 

Mr. Barnes. As of the date of our negotiations. I am not saying 
that it might not have been true at the time the complaint was filed. 
You will remember this is somewhat later, 1956, and that was 1949. 
That is a 7-year period, and there are a lot of changes which have 
taken place. 

You know, Mr. Chairman, around our division we frequently say 
that the best law enforcement takes place between the time that the 
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suit is filed against the defendant and the time that it is tried or a 
consent decree is obtained. 

Mr. RoosEve tt. But, Judge, you just pointed out a little while ago. 
that sometimes the judiciary holds something moot which is true;, 
which might have been changed temporarily because of a certain: 
circumstance. 

Mr. Barnes. That is right. 

Mr. Roosevett. Let me rephrase the question: Is there anything _ 
in the consent decree which would prevent—if it was true at the time 
the complaint was filed—A. T. & T. going back to the practice which 
was complained of? 

Mr. Barnes. Yes. If not directly, there is, however, the account- 
ing provision which may enable, and should enable, the regulatory 
bodies to determine whether or not a false, fictitious, or an accurate 
price was paid for the equipment sold by Western Electric. 

Now, somebody else can supply or offer to supply a part at a lower 
price. All the regulatory body has to do is to disallow the difference 
between the substitute part at a lower price and the amount paid to 
Western Electric, or offered by Western Electric. 

In other words, there is a practical means of seeing to it that there 
is not any fictitious market maintained. 

Mr. Roosrvett. Mr. Arnold would like to ask a question. 

Mr. ArNotp. Judge Barnes, isn’t it true the accounting provisions 
have nothing to do with the original allegation in the Government’s 
complaint, which was an exclusive-dealing allegation between Western 
Electric and A. T. & T., so the accounting provisions could not afford 
any remedy for the original allegations alleged in the complaint? 

Mr. Barnes. Well, unless you presume that there can be no effect. 
I point out that if this accounting provision is given effect and is 
properly exercised by those in authority, it can avoid the possibility 
of this controlled market by Western Electric being the only ones to 
buy from. 

Mr. Arnoup. But it also excludes all new competition in the field, 
which you were talking about previously in your statement, that. this 
decree did a great job for new business in the field. 

Mr. Barnes. Excludes what competition? It does not exclude 
new competition. 

Mr. Arnoxp. Let me ask you this: As of now, does A. T. & T. buy 
all of its telephone equipment from Western Electric? 

Mr. Barngs. No; it does not. 

Mr. Arnoup. Does it buy 98 or 95 percent? 

Mr. Barngs. I can’t give you the percentage, but it buys a good 
many things from its—I would say that probably, in the manufac- 
tured telephone equipment, particularly the patented telephone 
equipment, it does buy a vast majority, Sai in excess of 90 
percent, from Western Electric. 

But in its nontechnical equipment, it buys—I think I can get you 
the percentage. 

We can’t give you the exact figures, percentagewise, but I can tell. 
you this: We did go into the difficulty that A. T. & T. would have in 
attempting to buy its supplies outside of Western Electric, of certain 
of its material. : 

For example, and this is just typical, which happens to stick in my 
mind, Western Electric is—I believe that is the correct corporate 
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entity—is manufacturing a certain type of product where, in the 
current year, it is putting some $4 million, if I am correct in the 
figures—and don’t hold me too carefully to this, because this is just 
recollection—putting approximately $4 million into a plant to pro- 
duce a certain type of product which in 5 years will be totally unusable 
in any part of its system. 

Now, you cannot get a manufacturer to come into a business and 
put up a plant when he knows that the product is not going to have 
a market at the end of a period. 

That is an extreme example, I will grant you that. But neverthe- 
less, that particular possibility is particularly true of this business, 
because it is changing all the time. That is just an example of one 
of the problems that exists. 

Mr. Arnotp. Judge Barnes, in the California case on exclusive 
dealing, I believe that exclusive-dealings contract, which affected 
around 22 percent of the trade or the market, was held to be illegal. 

Now, certainly—— 

Mr. Barnes. I think it was 10 or 15 percent; much less than 22. 

Mr. Arnon. Ten or fifteen percent. So you approach illegality 
when you come near 10 or 15 percent; and I take it from your previous 
testimony, what you said just a moment ago, that there was at least 
90 percent exclusive dealing between Western Electric and A. T. & T. 
at the present time. 

Mr. Barnes. I would think so. 

Mr. Roosrevetr. And the present consent decree does not effec- 
tively change that in any way. 

Mr. Barnes. It does not—well, it may. Let’s put it that way. 
I don’t want to agree with your conclusion. 

Mr. Roosrvett. It may, through the accounting procedures that 
you have described? 

Mr. Barnes. Yés. In other words, we must keep in mind, of 
course, when you say “dealing,’’ it is dealing with a subsidiary, it is 
not dealing with a separate business. That is your point. -Perhaps 
it should be. If it was dealing with a separate corporation, then, 
of course, you get into this question of tie-in practices. 

Would we require all General Telephone not to deal with its sub- 
sidiaries? You could not do it, and should not do it, in my opinion. 

Mr. Rooseve tt. Judge, is it not also true that as part of the alleged 
conspiracy; A. T. & T. and Western Electric bought up or otherwise 
eliminated competing manufacturers of telephones, telephone appa- 
ratus, and supplies? 

Mr. Barnes. It is true, according to my information, both in the 
allegations of the complaint and in what they actually did. It is a 
matter of record. 

Mr. Roosevett. Does the consent decree do anything to remedy 
or prevent this in the future? 

Mr. Barnes. I think there is a paragraph on that—paragraph 8 
of the complaint, of the judgment, rather: 


The defendants are each enjoined and restrained from acquiring, directly or 
indirectly, any person— 


and that “person” has a technical meaning including corporations— 


engaged in the manufacture, distribution, or sale of equipment useful in furnishing 
common carrier communications services, either by acquisition of securities thereof 
or by acquisition of its assets. 
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Then there are certain exceptions. 

Mr. Arno.tp. What paragraph is that, Judge? 

Mr. Barngs. Eight, on page 6. 

We carefully went into some of the independent suppliers to Western 
Electric. If my memory is correct, the independent suppliers to 
Western Electric sell some $200 million of nontechnical equipment to 
Western Electric each year. 

Mr. Arnotp. Judge Barnes, could I ask a question on that para- 
praph 8. Doesn’t that, in effect, say they cannot do it unless it is 
egal? 

Mr. Barnes. Well, the court is going to decide that. Ob- 
viously 

Mr. ArNo.p. Isn’t the only thing that provision says is this: You 
can go ahead and do this as long as it is not illegal. So my question 
: : oes that add anything which is not already present in the existing 
aw? 

Mr. Barnes. Well, in the first place, it adds the burden of proof in 
(c) that does not exist, in subsection (c) under 8: _ 

Application to this court, upon notice to the plaintiff, for permission to acquire 
the securities or assets of a person engaged in such manufacture, distribution, or 
sale, which may be granted upon a showing that the effect of such acquisition 
will not be substantially to lessen competition or to tend to create a monopoly. 

That places a burden on them, which is a very important factor in 
the trial of such a case. 

In other words, we cannot say, ‘Here, you have got to stop and 
stand still.” I think the only fair thing to do in a situation like this 
is not ‘You are penalized forever so you can’t grow a nickel’s worth,” 
but ‘You have to satisfy a court that you are not lessening compe- 
tition, if you do want to make that acquisition, and you have the 
burden of proving it yourself, and not the burden placed upon the 
Government of proving that it would substantially lessen competition 
or tend to create a monopoly.” That is a far stricter test than exists 
under the Sherman Act. 

Mr. Arnowp. The allegation of the complaint was that competition 
had been destroyed. What does the consent decree do to restore that 
competition which was destroyed? 

Mr. Barnes. We have to get into the fundamental proposition 
that, rightly or wrongly, the Congress of the United States, and various 
State regulatory bodies, have within their jurisdiction decided that 
the telephone business is a regulated industry, and should be so 
regulated. 

Now, to that extent that there is regulation, it is different than an 
ordinary business. 

Mr. Roceaviix. But, Judge, Western Electric is not a regulated 
part of that industry; is it? 

Mr. Barnes. It is now, under the decision of the Supreme Court, 
to a certain extent; as far as its sales to A. T. & T. or Bell Laboratories 
are concerned, it is. 

Mr. ArNoxp. It is subject to the amount they can charge, but in- 
sofar as competition in the manufacture of telephone equipment, 
that is not subject to State or Federal regulation under the public 
utility concept. 

Mr. Barnes. That is right, and the best way to promote competi- 
tion is to assure there cannot be artificial prices, to assure there are 
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proper methods of keeping your books so that you can show what the 
actual prices are, to give some third person the opportunity to supply 
a cheaper product. 

Mr. ArNo.tpD. Yes; but this allegation was that they had destroyed 
competition in the production of telephone equipment. j 

Mr. Barnes. No question about it. 

Mr. Arnoup. Then again, I would like to ask: What has the 
consent decree done to restore that competition? 

Mr. Barnes. The patent relief in itself opens wide the door to 
hundreds of small businesses to attempt to supply these companies 
or to supply other companies. 

Mr. Roostvetr. Has the practice, Judge, whereby A. T. & T. 
standardized telephone apparatus and equipment selected for use 
in the Bell System in such a manner as to prevent the purchase of 
such equipment from any company other than Western Electric, has 
that been changed by the decree? In other words, you can set up 
specifications which only one supplier can fill, and that is one of the 
allegations, that that was being done. 

Has that been changed by the decree? 

Mr. Barnes. Only that the methods by which this particular 
product can be produced are wide open for anyone else to get into the 
business if they want to. 

I won’t say there could ever be a complete inability on the part of 
any purchaser not to so define his specifications as to limit the acquisi- 
tion to a certain product, with that certain product specifically in 
mind. It is frequently done. 

However, vou get into the regulated industry aspects of this again, 
where your regulatory bodies have the right to go into what those 
specifications were, whether there is a false specification tending 
toward delivering the business to a certain particular manufacturer, 
such as Western Electric, when there is substantially the same product 
elsewhere which could be acquired by the operating companies; and 
in that event, the regulatory body can and does disallow the price 
as part of the rate base, and just as soon as that is done, Western 
Electric is going to have to change the specification. 

Let me say this, Mr. Chairman: I do not take the position that 
there can never be divestitute in a regulated industry. I think that 
is going too far. But I say under the peculiar circumstances of this 
case, we came to the conclusion that the best way to promote com- 
petition was what we could do in this particular decree. 

Mr. Roosevett. All right, sir. 

Now, the complaint points out that A. T. & T. and Western 
Electric agreed to eliminate all competition by foreign manufac- 
turers of telephones and telephone equipment by arranging with them 
that Western Electric would be their exclusive agent for all sales made 
by them in the United States. 

Again, does the decree prohibit this, or does the same answer hold 
true? 

Mr. Barnes. There is a—I think the answer is ‘“‘Yes,’”’ but we will 
want to check on that. 

Paragraph 6 of the decree reads as follows—that is on page 5: 

The defendants are each enjoined and restrained from making or performing, 


directly or indirectly, any contract or agreement. with any person whereby either 
defendant or its subsidiaries will have any right in any territory to act as dis- 
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tributor of any equipment manufactured or sold by such person, or whereby such 
person will have any exclusive right in any territory to act as distributor of any 
equipment manufactured or sold by either defendant or its subsidiaries: Provided, 
however, That this section shall not prevent the defendants or their subsidiaries 
from buying any equipment for sale or lease to, or supplying any equipment to, 
the defendants’ associated companies or the plaintiff, or to prevent Westrex and 
its subsidiaries from acting as distributor to sound recording studios or outside 
the United States, nor shall this section be deemed to prevent the disposition in 
any channels of trade of any equipment originally acquired for sale to defendants’ 
associated companies or to the plaintiff. 


That is a lot of language, but that is what it was supposed to cover. 

Mr. Rooseve tr. All right, sir. 

Does the decree enjoin any arrangement whereby A. T. & T. has 
given Western Electric the exclusive right to purchase and sell all 
surplus and scrap equipment of the A. T. & T. and the Bell System, 
which was part of the complaint, on page 36? 

Mr. Barnes. As a matter of fact, it permits it. 

ae Roosevett. It permits that they shall have the exclusive 
right? 

“Mr. Barnes. It doesn’t say exclusive right, but paragraph 4, the 
last portion of it, I believe, says: 

Provided, however, That this section shall not apply to the artificial larynx, 
byproducts of reclamation of scrap or equipment manufactured for the plaintiff 
or for plaintiff’s prime or subcontractors. 

In other words 

Mr. Roosreve.t. Why was that, sir? 

Mr. Barnes. One of the difficulties of the theory of punishment 
in this case was that anything which may increase the price or make 
it more expensive for the defatiturite to do business would result in 
an increase in price to consumers, if it was a legitimate expense. 

So we had to keep that in mind in all these negotiations, to give 
them as much business freedom as could be given them to enable 
them not to have increased costs which could be transmitted to the 
consumer; and the purpose of permitting them to deal in these things 
was to get rid of scrap, sell it. 

Mr. Roosrvett. And the elimination of competition was then 
deemed to be a manner of getting a lower price than any other one? 

Mr. Barnes. No, no; just the lower price was to be considered. 
In other words, we tried to measure every restriction and every act 
in the decree as to its ultimate effect upon the consumer. 

Mr. Roosevett. But basically, Judge, what you have said is that 
you grant them this exclusive right? 

Mr. Barnes. It is not exclusive. It is not exclusive. Nothing in 
there says that it is exclusive. It gives them the right to sell. If 
somebody offers the best price, then they can get it. 

Mr. Arnotp. Does not the complaint seek to enjoin that practice? 

Certainly, there is no injunction or no injunctive provision in the 
consent decree. 

Mr. Barnes. It seeks to enjoin exclusive practices. It does not 
seek to enjoin all sales. 

Mr. Roossvett. That is correct. Now, is the exclusive right 
— Is the granting of an exclusive right enjoined? 

{r. Barnes. It is not specifically. It does not appear in the 
decree. But all of these questions have to be considered in the light 
of the statutory duty of the regulatory body to examine all of these 
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transactions. And you cannot say the exclusive sale was to establish 
an artificial price. That is the weakness of the exclusive sale. It is 
the special contract. It is not open to competition. ‘This opens the 
price to competition, and permits the regulatory body to examine 
that price and requires the operating companies in the Western 
Electric to keep books whereby those transactions can be open to 
scrutiny of the regulatory body. 

Mr. ArNoLp. But it does not prohibit Western Electric from buying 
all of the telephone scrap from A. T. & T., and subjects other people 
in the business to the possibility that they will be excluded from that 
scrap market. It may result in a cheaper price. 

Mr. Barnzs. It is a question of who gets the best price. 

Supposing A. T. & T. says, ‘‘I will sell this to Western Electric as 
scrap” and here is proof that somebody else came n with a better 

rice. 
r Every operation of the operating companies of A. T. & T. is subject 
to the scrutiny of this regulatory body. They see here is a transaction 
where sale was made to Western Electric for X dollars and you could 
have gotten two if you had sold to somebody else. 

Mr. Roosrvett. That leads me to this question. The complaint 
sought to prohibit the A. T. & T. from acquiring telephone equipment 

‘and other things by other competitive bidding. 

Does the decree require this competitive bidding? 

Mr. Barnes. It does not. 

Mr. Roosevett. If it does not, how wil these people have the 
opportunity to present their lower price? 

Mr. Barness. Because, if there is excessive profit, entirely apart from 
competitive bidding, it can be and has been disallowed by the regula- 
tory body. 

Mr. Roosevett. Judge, how was the FCC or the controlling, the 
regulatory body, going to know about this if there were no competitive 
bids, that are required? 

Mr. Barnes. There has to be a showing as to what the costs of 
Western Electric are. They have to keep the proper books.. You do 
not have to have a competitive bid to establish the real, true price or 
worth of an article. 

Mr. Roosrvett. How else would you establish it, if it was in an 
unusual field? 

Mr. Barnes. By the costs of manufacturing. 

Mr. Arnon. That is, the monopoly could be a monopoly cost. In 
other words, if Western Electric controls substantially all of the pro- 
duction and manufacture of telephone equipment, you have no yard- 
stick. 

Mr. Barnes. You have. the yardstick 

Mr. Arnotp. No competitive yardstick to measure what its proper 
costs. are. You, in effect, have made Western Electric a public utility. 

Mr. Barnes. That is the whole purpose of the accounting system, 
to see that it is an operation that is not based upon false monopolistic 
prices. That is why your 1939 committee report said: 


That is the prime matter here, to require Western Electric to keep proper 
accounts. 





Mr. Arnoxp. Aren’t you in a degree legislating yourself? In other 
words, there is no question that Western Electric is not subject directly 
to public utility regulations. Congress has never said it should be 
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subject to that. But the effect of this decree, according to your own 
standard, is to take an industry out of the free competitive economy 
and shove it into the public utility concept and to subject it to public 
utility regulation. 

Mr. Barnes. Far from it. This decree does no such thing. The 
decree relies upon the authority, expressed by the Supreme Court, 
given the regulatory bodies to go into those matters. 

We have not attempted in any way to change the law that was estab- 
lished in Smith v. United States. 

Mr. Roosevetrt. To go on then, unless you have another question, 
the complaint. points out that A. T. & T. and Western Electric have 
used their unified control over research, development, manufacturing, 
and marketing outlets, to delay the introduction into the Bell System 
of new developments in the art of telephonic service such as hand 
telephone sets et cetera. Does the complaint remedy this situation? 

Mr. Barngs. Certainly, it does. It does it very thoroughly in our 
brief, by reason of the fact that it opens up these patents. That is 
the way they control those handsets. They have the patent on them. 
They would not let anybody else use them. Now they have to give 
them free to anybody that wants to manufacture them. 

Mr. Roosrve tt. When we come to the patents we will examine 
what we think may be some of the problems there. 

What does the decree do about the practices whereby A. T. & T. 
has refused to purchase from manufacturers other than Western 
Electric even though equipment manufactured by such manu- 
facturers was superior in operating economy, service, and initial cost? 

I judge that you have the same answer, that it goes back to the 
right of the regulatory body. 

Mr. Barnes. Fundamentally, yes. 

May I say, Mr. Chairman, that this is a rather unique procedure 
to suggest that the only type of decree that is satisfactory is one that 
follows out 100 percent relief to the Government, not on proof but 
on every charge made in a complaint. 

Mr. Roosevett. But, Judge, what we are trying to find out is how 
much relief was acquired. 

Mr. Barnes. Let us look at the judgment. 

Mr. Roosrvett. And we have examined the judgment and these 
are the questions which have come up which it seems to us does not 
protect small business. Therefore, we wanted to and we are getting 
your answers to it, and your reasons as to why you think it does. 
That'is what, of course, the committee is anxious to have. 

- Mr. Barnes. Mr. Chairman, this decree was not to secure relief 
for small business. This decree was to secure relief for all business. 

~ Mr. Roosevett. That is correct, sir; but the interest of this com- 
mittee is aimed at small business. And as the figures which you 
brought out in your statement clearly show the interest of small 
business in this consent decree is very large. 

Mr. Barnes. Very large. And the interest of consumers is very 
arge. 

‘Mr. Roosnyetr. It certainly is and we would agree. 

- Mr. Barnzs. Incidentally, Mr. Chairman, I would be extremely 
interested if you would see fit to refer to us any complaints from small 
business as to the effect of this decree. We receive complaints as to 
almost every decree in some instance, but we have been singularly 
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free—we have had in the Department of Justice many complaints 
from small business so far as this decree is concerned. We ordinaril 
would not expect them, because it takes a good deal of time crank 
down to the manufacturing level but if you have complaints I should 
be very glad to see them, sir. 

Mr. Roosrvett. We shall be very glad to confer with you about 
them. ._We have a considerable number, mostly.in_ respect. to;.how 
does this change the situation under which they found themselves 
before. And they seem convinced that they are no better off than they 
were before. And we are trying here and now to find out how they are 
better off, first, so we can give them constructive answers, and, second, 
if they are not better off to see if we cannot do something about the 
situation. 

Some of these questions from here on, obviously, will have much of 
the same answer. And I only ask them to put them into the record 
in order that we may again show you the type of question which is 
being asked us. 

Mr. Barnzgs. Yes. 

Mr. RooskvE.LT. So that we may have it. 

Does the decree restore competition in the manufacture and sale of 
telephone equipment now produced and sold by Western Electric at 
noncompetitive prices? 

Mr. Barnes. We believe that it will make steps in that direction ) 
to the greatest extent possible in working out any solution of the 
problem. 

Mr. Roosrvett. Now, sir, you have properly, I think, pointed out 
Lo us the importance of the requirement of the consent decree regarding . 
their accounting methods, and I believe it is quoted as stating that to 
maintain cost accounts it requires that Western Electric, to maintain 
cost accounting methods that conform with such accounting principles 
as may be generally accepted and that afford a valid basis, taking into 
account the magnitude and complexity of the manufacturing opera- 
tions involved, for determining the cost to Western of equipment sold 
to A. T. & T. in Bell operating companies for use by them in furnishing 
common carrier communication services. 

My first question would be: What changes will this make in Western 
Electric’s present accounting methods? 

Mr. Barnes. We do not necessarily know that it will make any, 
but it will require in language that is usual and accepted within the 
industry relative to cost accounting—it will require Western to do 
that which the regulatory bodies say they can now force the operating 
companies to do but which they have heretofore been unable to force - 
Western Electric to do. ei 

Mr. Roosrevett. However, in your examination did you find that 
Western Electric was not following those accounting procedures in 
the past? 

Mr. Barnes. We found that repeatedly in the past there had been 
complaints by regulatory. bodies that they had not. Those com- 
plaints had occurred at various periods of time in the past, more 
than many years ago; in fact, that was one of the principal objection 
made 10, 20 years ago, to any attempt to find out what the costs 
were. The books were so complicated they could not figure out— 
an ordinary person could not figure out what they meant. 

Mr. Roosnve.t. Could an ordinary person, as the wording of the 
consent decree says, take into account the magnitude and complexity .- 
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of the manufacturing operations involved and come up with any 
clearance? 

Mr. Barnes. Yes. The National Regulatory Commission felt 
that this was the language that would be proper in view of the com- 

plex nature of the situation to give them the necessary authority to 
oe into Western Electric’s bookkeeping. 

Mr. RoosEvettr. Do you 9 that? 

Mr. Barnes. Yes; I buy it 

Mr. Roosevett. In brief then, the Government’s position now is- 
that since Western Electric must maintain cost-accounting methods 
of the kind described that this will justify and assure that Western 
Electric’s price structure will be such that it would justify the main- 
taining of their monopoly position? 

Mr. Barnes. I did not say that. I wouldn’t. 

Mr. Roosevett. Have you any assurance that it will prevent them 
from maintaining their monopoly position? 

Mr. BarNéts. We have no assurance that any decree, either by 
court or consent, will accomplish what it hopes to. All we can do is 
try to do the best possible job, in view of the realities of the situation. 

Mr. Roosreve.t. Under the decree, telephone equipment sold to 
A. T. & T. by Western Electric will still be sold at noncompetitive 
prices, is that so? 

Mr. Barnes. It all depends on what you mean. If the regulatory 
bodies will accept a noncompetitive price, and are interested in what 
a competitive price is; yes. If they want to get into what a competi- 
tive price would be in the particular object, we think they now have 
the authority from the Supreme Court, the mechanics, the means to 
do it. 

I assume that they will. “They have dene it in the past. 

Mr. Rooseve tr. In other words, it puts the burden of proof on the 
regulatory body? 

r. Barnes. Certainly, that is the way that Congress has seen fit 
to isons of this very troublesome proliant, that there should be 
regulatory bodies in the States. I do not say that is the best method, 
but we have to face the fact that that is why the regulatory body has 
been established. 

Mr. Roosrvett. Simply looking at it from a legislative point of 
view, the present law then would allow noncompetitive bidding, be- 
cause we have adopted a system which states that the regulatory 
bodies can prevent it under the present method that Congress has 
approved of up to this time? 

r. Barnes. Yes. 

Mr. Arnoxp. Is there any difference—as a matter of fact, of course, 
there is not under the Sherman Antitrust Act, there is no difference 
between a good and bad monopoly. 

Mr. Barnes. None at all, but ehere i is a difference between a regu- 
lated industry and a nonregulated. 

Mr. Arnon. Western Electric is not a seguated industry; is it? 

Mr. Barnss. It is partially regulated and has been ever since the 
Supreme Court decision. 

r. Arnotp. I want to make this point, my understanding of the 
term “noncompetitive price” means that there are no other people 
who are available to bid. It does not necessarily mean that the price 
is low or high, but it means that it is set by other standards than those 
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of free competition. And the decree allows the setting of a noncom- 
petitive—in other words, a non-free-competition price; is that correct? 

Mr. Barnes. I do not know whether I understand you exactly, 
but it seems to me that competition is not limited to whether or not 
you have an auction so far as prices are to be concerned in the 
particular transaction. 

In other words, if I can go to the person who supplies me, where 
there are no competitive bids, and find out how he arrives at that 
price, and find out that he loaded 20 percent on top of his manufactur- 
ing costs more than he should, and I can disallow that price, I am 
= and I have a competitive price, whether there have been 

ids or not. 

That is my understanding of what constitutes a competitive bid. 
Competitive in relation to the ordinary costs that go into an article. 

Mr. ArNo.p. I certainly want to drop that. Iam afraid I am being 
argumentative. I wanted to point out my definition of a noncompeti- 
tive price where there are no competitors. I do not believe there are 
competitors in the Western Electric situation. 

Mr. Barnes. There is no question that as a matter of theory, if 
there are no competitors, there is a sole purchaser, a sole supplier, 
then there cannot be a competitive price. 1 will agree with that. 

Mr. Rooseve.t. That is the heart of this case from our point of 
view. We do not see how this produces more competitors. We can 
see how you might say this is reasonable because there is not any 
better price, but if it does not produce more competitors then in prac- 
tice, and not in theory, it does not solve the problem. 

Mr. Barnes. Of course, I tried to point out that already it looks. 
like there are going to be some competitors, in any of these patented 
articles come into production. 

Mr. Roosevett. Let us come right to that. This has been a fine 
gesture—We will agree it has been a fine gesture, but it has not gone 
beyond that. 

Of what value is it to an independent manufacturer of telephone 
equipment to get a telephone patent license from A. T. & T., covering 
such equipment, if that manufacturer has no opportunity whatsoever 
under the decree to sell telephone equipment to A. T. & T. or the 
Bell Telephone Co. unless, again, the regulatory body forces him to 
do so? 

Mr. Barnes. Of course, it will depend upon what the regulatory 
body does under the circumstances of this decree. We came to the 
conclusion that we had to assume that the regulatory body, both 
National and State, would obey the law, would do what it was pre- 
sumed to do. 

Mr. Roosevett. But the original complaint set up a different thing 
entirely? 

Mr. Barnes. The original complaint set up the theory it had 
nothing to do with regulatory bodies. 

Mr. Arnoup. The regulatory body cannot tell A. T. & T. from 
whom they are going to buy their equipment, can they? 

Mr. Barnes. It can be disallowing all or a portion of the purchase 
price. Any time that A. T. & T., or I take it you mean the operatin 
companies, makes a purchase from Western Electric, when it coul 
have done a better job somewhere else, and that is disallowed, that is 
the best lesson in the world that you can give to the operating com- 
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panies, that they cannot continue to purchase from A. T. & T., or 
from Western Electric. 

Mr. Arnoup. Does it really mean that Western Electric has to 
lower its price—that is all it means? 

Mr. Barnes. Sure, I think it would. 

Mr. Arnoxp. It does not mean a new-competitor can come in and 
selfto A. T. & T.? 

Mr. Barnes. It may or may not. I donot know. As long as you 
have Western Electric granting these patents, requiring Western. 
Electric to justify its acquisition, this vast amount of nontechnical 
equipment, you certainly will have some safeguards. It may not be 
perfect, but you certainly have some safeguards to protect the ultimate 
price that will be charged to the consumer. 

Mr. Roosrvett. Did not the regulatory bodies have that power 
originally? 

Mr. Barnes. They did not have it. 

Mr. RooseEveEtt. What new powers are given to them by this 
decree? 

Mr. Barnes. None,-except this right to get into the Western 
Electric cost accounting. 

Mr. Roosrvett. So they had the power that you are talking 
about before. You give them no new power, but you have told 
them that they have the power now to lower the price that they will 
agree that Western Electric can charge, and that is as far as the 
decree improves the situation? 

Mr. Barnes. No. 

Mr. Roossve tt. If it goes that far. 

Mr. Barnes. In the first place, we cannot give the regulatory 
body any power. We can only add certain things to their equipment 
which we have tried to do in this particular case. 

Mr. Roosevett. Right. 

Mr. Barnes. But it was the Supreme Court that gave the regulatory 
bodies the power to get into Western Electric: prices. 

Mr. Roosevett. Allright, sir. Let us goon. What does the decree 
do about A. T. & T.’s practice of refusing to permit independent tele- 
phone manufacturers to deal directly with the Bell operating com- 
panies? 

Mr. Barnes. Repeat the question. 

(Question read.) 

r. Barnes. We know of no such practices as of the time we entered 
into the decree. 
r. Roosrvet. Is that not part of the complaint, on page 34? 

Mr. Barnezs. I assume that it was, sir, if you are reading it. 

Mr. Rooseve tT. I have read it. 

Mr. Barnes. Yes. I have no doubt. 

Mr. Roosrvett. But you could not find in the files of the Depart- 
ment of Justice anything to back up that complaint? 

Mr. Barnes. That is correct. 

Mr. Roosgvett. Is it not true that the decree prevents Western 
Electric from exercising any incentive to move into other fields where 
it has greater competence? 

Let me ask the next question in conjunction with this one. 

Is not the situation which results from the decree something like 
this, Western Electric, which is engaged in research and manufacturing 
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of great scope which would be able to move into field dominated 
respectively by RCA and GE, is now being told by the Government 
that it must not exert itself in those directions? 

Mr. Barnes. It is my understanding that if A. T. & T. and the 
operating companies and Bell laboratories, and Western Electric, 
desire to take advantage, if it is an advantage, of the regulatory area 
and to conduct their business subject to the regulations that may 
exist, it was our belief that they should be solely within that regula- 
tory area, if they want to. There are some exceptions. I point out 
on page 4, paragraph 4 (b): 

After 3 years from the date of this final judgment the defendant, Western, is 
enjoined and restrained from engaging, either directly or indirettly, in any busi- 
ness not of a character or type engaged in by Western or its subsidiaries for 
companies of the Bell System, other than, (1) businesses which defendant, A, T. 

T., may engage under section V hereof, (2) businesses in which Western is 
required to engage under this final judgment— 
because it is required to maintain the facilities for the United States 
Government— 


and (3), any business engaged in for the plaintiff or any agency thereof, 


The greatest area of complaints that we had was from these people 
who wanted to get into business, private communication business, 
and said, ‘“‘Well, here, here you have these defendants who claim they 
are regulatory bodies; that is, they are subject to regulation and 
nevertheless get in a nonregulated area, and are using their disparity 
of economic power to eliminate us from these, to them, small areas, 
which to us are our very lifeblood.” 

In order to attempt to aid these smaller businesses, particularly in 
this communication field, in that particular area, we drew this par- 
ticular restriction, subject to the exceptions that are stated therein. 

Mr. ARNOLD. Were these complaints against the A. T. & T. or 
against Western Electric? 

Mr. Barnes. Both, because A. T. & T. has had some operations 
in that field. 

Mr. Arnoup. Western Electric is not a regulated industry? 

Mr. Barnes. It is a partly regulated industry, under the decision 
of the Supreme Court. We have argued that 2 or 3 times. 

Mr. Arno p. I, perhaps, have a mental block on it. 

Mr. Barnes. I respeet your. position that you want to take the 
position that it is not, but we take the position that it is partially 
regulated to the extent of the Supreme Court decision. 

Mr. Roosrvett. However, the effective result of that paragraph 
is to confirm the RCA and GE, in their fields without potential 
competition from Western Electric; is that not so? 

Mr. Barnus. No. In the first place, you have to consider the 
situation. A. T. & T. was one of the participants in the RCA trans- 
action, whereby they transferred all of their patent rights to RCA. 
They were not doing the business themselves. And they still have 
the right to maintain their Bell laboratories. 

If they are going to be regulated it was our belief they should be 
regulated. If they were not going to be regulated, then they should 
not combine the two. We tried to draw that line. 

Mr. Roosrvetr. All right, sir. Also, as relating to A. T. & T., 
I am sure you are familiar with the fact that on September 23, 1955, 
A. T. & T. filed a package tariff with the FCC, seeking discount rates 
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for 4 combination of voice and record communication channels in the 
leased-wire field. 

The question is, you are familiar with that, are you? 

Mr. Barnes. I am not familiar with that, sir; 1 am sorry to say. 

Mr. Roosevetr. Has it been brought to your attention that 
Western Union has claimed that this package tariff constitutes a 
tie-in of two separate services which would eliminate Western Union 
from the leased-wire record field? 

Mr. Barnes. I know that. Let me check on that. We knew that - 
there was some concern on the part of Western Union as to whether 
or not it could continue to lease wires from A. T. & T., because 
A. T. & T. was again, according to Western Union’s charge, attempt- 
ing to eliminate it from its use of leased wires. 

For that reason, in order to protect the comparatively smaller 
business of Western Union, as far as A. T. & T. is concerned, we put 
in on page 17, under our retention of jurisdiction clause: 

Jurisdiction is further retained * * * for orders under this final judgment: 


Requiring that A. T. & T. shall, and shall cause its subsidiaries to, continue to 
lease to common carriers engaged in the message telegram business— 


you are talking there about Western Union, practically nobody’else 
on reasonable terms, circuits required by such carriers for use in their business, 


«to the extent that such circuits shall be reasonably available without further 


construction. 


Mr. Roosevetr. So then the Western Union claim that since 
A. T. & T. has a complete monopoly in the leased wire voice communi- 
cations field, if it were allowed to offer a volume rate or the combination 
basis, it would drive Western Union out of the leased wire record field 
= thus obtain a monopoly in that field as well as its other monop- 
olies? 

Mr. Barnss. I do not know. I have not heard that charge, be- 
cause there are certain wires that Western Union has itself. I do not 
know what the monopoly position was. 

We felt that there was sufficient justification for Western Union 
capability of being hurt unless we put that exception in there, that we 
did put in, in order to prevent A. T. & T. from eliminating its facilities 
as a service to Western Union. 

Mr. Roosrvett. Under that clause, has the Department taken any 
action to preserve the position of Western Union as a competitor in 
that field? 

Mr. Barness. Not as yet. 

Mr. Roosrvett. As to patents, I understand that under the decree 
the patents of the defendants—which are covered within the 1932 
cross-licensing arrangements between the Bell System companies, 
GE, RCA, and Westinghouse—are required to be licensed royalty 
free to all other applicants. That is correct; is it not? One of the 


thin 
Mr. Barnes. That is my understanding. 


«. Mr..Roosrevett. That we look at as an achievement. 


It-is correct, is it not, that the 1932 cross-licensing agreements were 
pursuant to a 1932 consent decree entered into by the Department of 
Justice, RCA, A. T. & T., Bell Laboratories, Western Electric, GE, 
and Westinghouse? 

Mr. Barnzgs. There is no question that there was a previous 1932 
decree. There is no question that there was this so-called B—2 agree- 
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ment. The exact relationship between the decree and the agreement 
is the subject of litigation at the present time, and has been the sub- 
ject of considerable litigation, as Mr. Arnold well knows. 

Mr. Roosevetr. The patents of A. T. & T. and Western, I take it, 
are 8,600 in number, roughly? 

Mr. BARNES. Yes: that is correct. 

Mr. Roosevett. I presume that number was determined by you— 
I do not know how you did determine it. How did you determine it? 

Mr. Barnes. We accepted their word for it, primarily; and, secon- 
dary, required them to furnish us by number the patents involved, 
8,600 roughly in number. 

Mr. Roossvetr. Did you also accept their word as to the determi- 
nation of the significance of these patents? 

Mr. Barnes. I do not get your question—‘“determination of 
significance.” 

Mr. Roosrvett. As to the importance of any number or of the 
8,600 patents. 

In other words, was any study made, Judge, of the significance of 
the. patents by the Department? 

Mr. Barnes. Yes. We knew of the significance. We are right in 
the middle of considerable litigation relative to the value of patents. 
I quoted what the president of RCA said about this transistor patent 
which is probably or has been described as the most important patent 
in the telecommunications and electronic industry since they first 
invented the tube that is the basis. 

Mr. Roosrvett. I am aware that they think that is the most 
important patent. 

Mr. Barnes. Yes. 

Mr. Roosevett. However, what study has the Department of 
Justice made, or hasit madeastudy? And ifit has made a study, may 
we have a copy of it? of the importance of the 8,600 patents. 

Mr. Barnes. We have been in litigation and in certain phases of 
negotiation on cases on file with regard to many patents and, par- 
ticularly, patents in the electronic industry. We have individuals in 
the Department of Justice whom we consider experts in the patent 
field. We likewise employ patent counsel. And as we have done 
with regard to certain of our pending cases, not all but many of the 

atents involved in this particular case are, as you have pointed out, 
ikewise involved in the B—2 agreement, which enters into the litigation 
with RCA. 

We have a general knowledge of the value of these patents by reason 
of the fact that we are continually in touch with various manufac- 
turers in the electronic industry, with regard to their ability to obtain 
patents, with regard to their inability to obtain the same, and prices 
that they pay. 

As to the scope of the patents that are licensed, I think that you will 
agree that it is of no consequence in this particular case, whether it is 
large or small, because by reason of the terms of this consent decree, 
and the decision that A. T. & T., Bell Laboratories, had to make, as a 
result of agreeing to it, they have, it is my information, opened up all 
of their patents without restriction. 

Mr. Roosrvett. Some of them, however, remain subject to com- 
pulsory license at reasonable rate royalties; is that not correct? 

Mr. Barnzgs. No existing patents, it is my understanding, aré so 
subject. All future patents may be. 
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Mr. Roosevett. Under the decree, which ones in the Bell System, 
if any, are subject to compulsory licenses at reasonable rate royalties? 

r. Barnes. None. 

Mr. Roosevett. Is it not true that prior to the filing of the com- 
plaint in 1949, the Bell System companies published a new patent- 

icensing policy which would license anyone for any purpose at a 
aaa royalty rate? 

Mr. Barnss. I believe that is correct. 

Mr. Roosrvett. I think it was published in the Patent Gazette of 
1949 and in the years following, if I am correctly informed. 

Mr. Barnes. That is one of their arguments. They said, “Why 
ast there be any patent relief? We have always been willing to 

icense.”’ 

Mr, Roossve tt. Is it not also true that the royalty fee under this 
A. T. & T. policy to license its patents, for example, transistors, 
includes the furnishing of know-how and technical information? 

Mr. Barnes. You mean their present policy? 

Mr, Roosrevett. Yes. 

Mr. Barness. I do not know about that. I would rather imagine 
it is, because, of course, that is covered by the decree also. 

Mr. Roosevett. That is, the 1949 policy that I was referring to 
that was previously published? 

Mr. Barnes. I cannot compare the two. I do not know. 

Mr. Roosevett. Assuming for a moment that that is so, and I 
think you will fiad it is so, under the decree, it is correct, is it not, that 
although licensee does not have to pay a royalty for any of the 8,600 
licenses he still will be charged by A. h & T. a reasonable amount for 
technical information? 

Mr. Barnzs. That is.correct; a reasonable amount. If there is any 
dispute, go to court. 

r. Roosrevetr. Is there any figure—for instance, would you say 
that $15,000 a year is a Ponuiteiilile minimum amount as to this charge 
as regards the transistor patents or has any figure been—— 

Mr. Barnes. I have no knowledge of any figure. 

Mr. Roosevetr. And the decree does not mention it in any way? 

Mr. Barnss. I do not think that the decree could in any way set 
any amount. We have to have the elasticity of going to court. 

r. Roosevett. Counsel would like to submit on that point a 
memorandum from the record, which he will describe. 

Mr. Arnon. This is a memorandum relating to a conference with 
Mr. Bush, vice president emeritus of MIT, of Carnegie Institute of 
Washington and director of A. T. & T. He stated that it was the 
general purpose of these corporations to aid growth, and referred to 
the fact that the transistor patents had been licensed at a reasonable 
royalty rate, and that the previous asking amount for $25,000 per 
year, was not based asa royalty rate but for the know-how that went 
with the -patents. 

He stated that there had been a reduction in this, he believed, to 
$15,000. He felt that this was reasonable in view of the fact that 
A. T, &.T. and its associate companies ought to have some return for 
the know-how and development that they had created. 

Were you aware that this was the position of A. T. & T.? 

Mr. Barnes. I knew that they had charged for know-how, yes. 

May I point out that that all depends upon whether you want know- 
how or not. 
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Mr. Arnoxtp. Does it not depend upon whether A. T. & T. wants 
to charge for know-how? 

Mr. Barnes. Yes; but whether that is a reasonable charge, I 
cannot tell you whether $25,000 or whether $1 is, but the court can. 

That is the only way we can protect a person. 

Mr. Roosrvetr. Previous to this decree the A. T. & T. directly 
licensed its transistor patent at a royalty of 2 percent with a minimum 
payment of formerly, as has been shown by this memorandum of 
$25,000 a year and now, I believe, $15,000 a year, is it not true? 

Mr. Barnes. We have no exact knowledge of that, Mr. Chairman. 

Mr. Roosrvett. Assuming then that that is so, it is possible, .is. it 
not, for the present charge for know-how and technical background 
under the consent decree that it might be as much as the former. 
royalty rate fee? 

Mr. Barnes. If the court thought that it was a proper one, it 
would, and if the person wanted it. 

Mr. Roosrvett. Now, could you explain to the subcommittee how 
the patent provisions of the decree will help restore competitive con- 
ditions in the manufacture, distribution, and sale of telephone and 
telephone equipment which field is presently monopolized by Western 
Electric? I think in part you have indicated. 

Mr. Barnes. I have nothing further to say, other than what is 
in my prepared statement and the discussions that have taken place. 

I think anybody that wants to manufacture a product, that can 
get the right to manufacture it for nothing, instead of paying some- 
thing for it, has benefited. I think that the interest has been 
shown 

Mr. Roosrvett. If he can manufacture it, Judge. However, we 
are still up against the fact he may be able to manufacture it, but 
because there is no requirement for a competitive bid, he may have 
no market for it at all. And, therefore, it would be a rather stupid 
businessman that went into production on any item without some 
assurance that he was going to get an opportunity to sell his product. 

Mr. Barnes. That assumes that it is a one purpose nvention. The 
transistor, certainly, is not. 

Mr. Roosevett. But many of these are. And they certainly cannot 
get into the telephone system which would be one of the biggest 
markets of all. 

Mr. Barnes. As a matter of fact, I think—and I do not want to be 
here in the pose of defending the representation that was made by the 
defendants in this case to us, but they have given us example after 
example of where they have attempted to farm out some of their 
requirements to small businesses, to large businesses, to all types of 
business, where they had to pay more than they could do it themselves. 

Now, there is your question, What are you going todo? Are you 
going to have them buy hundreds of millions of dollars worth of su 
plies each year from small-business men who charge more, with the 
result that that being a legitimate portion of the rate base, you can 
charge your consumer more, or are you going to it the manufac- 
turing company, perhaps because of the disparity in the economic 
position, nevertheless produce the product which goes into the base 
rate at a lower price? 

That is one of the problems. 
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Mr Roosgevett. Let us get back to the same proposition that the 
reason that the cost is higher is because he has never had the oppor- 
tunity of gotting into the larger market to get his prices down. And 
that if he had that opportunity 

Mr. Barnes. Take it down to such a thing as a wire. There is 
plenty of opportunity for a person to produce a wire. And yet to 
produce the wire, that is used in this type, I forget, there would be 
39 percent more cost to the consumer if Western Electric does not 
manufacture it itself. . 

Mr. Roosrvett. Under the present conditions, because the pro- 
ducer of that type of wire has no other place to sell it except to 
A. T. & T., not having been in that: business 

Mr. Barnes. This relates to wire that has been sold to A. T. & T. 
and to others, all-purpose wire, but not so much as wires that have 
to have a certain technical proficiency. I do not know the engineering 
terms. This is a vast subject. 

You are not producing ee that anybody can go out and make. 
You get into very complicated processes and special-purpose processes. 
And it would be extremely easy, for example, for the Department of 
Justice to get very touchy and attempt to adopt a certain position 
and result in an increase in rates throughout the country to the 
telephone user. 

We do not conceive that to be the purpose of. the antitrust laws to 
develop a theory to the expense of practical dellars and cents in the 
ultimate good to the consumer. We had to watch that in this case. 

Mr. Roosrve.t. We would agree to that, but we do not see why 
opening up this whole business to competitive biddimg, requiring it 
to be opened up, would in any way result in such unfortunate happen- 
ing as the raising of the already too high rates in my opinion. 

Mr. Barnes. Well, we concluded that the competitive bidding was 
not the answer to this problem. I might say that we spent, I think, 
at least 10 days in discussion of that point alone. 

Mr. Roosrvetr. Judge, I will try to close these up now, because 
it is getting late. 

You have been very patient and very helpful to the committee, and 
we appreciate it. 

Mr. Barnes. Thank you. 

Mr. Rooseve tt. Is it not a fact that with respect to the 8,600 
royalty-free patents under the 1956 consent decree, RCA had the 
unrestricted right to sublicense, retain royalties and sue for infringe- 
ment on these patents, and that RCA still retains these rights under 
the consent decree? 

Mr. Barnes. That is not correct. It does as to only a certain 
number, and in certain areas, certain business areas. 

Mr. Rooseverr. Have you made a breakdown—is that available 
to the committee, as to which numbers are in that and which are not? 

And if so, would you supply the committee with that information? 

(Information requested was not supplied.) 

Mr. Barnes. That is the neagal reason why we went to royalty 








free across the board, because we could not delineate accurately 
between these two classes. That is why we got more and insisted on 
more*than by trying to divide it. 
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However, if there is any disposition on your part that that might 
be valuable to the committee, wewill see what we can do. I will fiot 
say we can get it for you, but we will try. 

aaa aoa, So we be sure we understand the question, this refers 
to . 

- Mr. Barnes. I understand what you want to know—what of these 
8,600 in number, are under the agreement with RCA, subject to 
licensing by RCA. 

Mr. Arno.p. That is right. Sublicensing, retaining royalties, and 
suing for infringement. 

Mr. Barnss. Yes. 

Mr. Roosrvett. As I understand it, a license under the royalty- 
free Bell System patents as required by the decrees is not sufficient 
to manufacture and sell FM and TV commercial broadcast transmit- 
ters or receivers as based on FCC technical standards, without an 
RCA package license, and it is correct, is it not, that the reason why 
a royalty-free license is not sufficient is that the licensee would be 
infringing some of the patents in the RCA pool? 

Mr. Barnes. I have no exact knowledge of that, but I would think 
that is very likely true because in the RCA pool there are patents over 
and beyond A. T. & T. or Bell Laboratories patents which may well be 
necessary before you can get into an open-handed, free and easy 
production of electronic devices. 

Mr. Roosreve tt. Right. Therefore, on the other hand, is it not a 
fact that RCAs’ package license, not only will include the Bell System 
patents, but will be sufficient to enable the licensee to manufacture, 
operate, and sell? 

Mr. Barnzs. I assume so; otherwise he would not do any business, 
You must recognize that.is one of the reasons for our present suit 
against RCA, to try to open up this package arrangement. 

Mr. Roosevett. But, at least, for the present then, the licensee 
under the royalty-free Bell System patents of the decree, would still 
need an RCA package license to operate? 

Mr. Barnss. It all depends on what he is manufacturing. 

Mr. Roosrvett. In some instances? 

Mr. Barnes. In some instances. I do not know. I cannot tell 
you that. But I would assume that would be a pretty safe deduction, 
not because I have to assume that RCA in its pool does have, both 
from Westinghouse and GE and, itself, some valid patents—that is 
what we are fighting about—we think they haven’t got too many, 
but they must have some. 

Mr. Roosevett. Of course, if that was true, even on a limited 
number of cases, what would happen would be that the prospective 
licensee would not bother with the royalty-free license from A. T. & T.,; 
even though it is royalty free, because he would still have to obtain 
an RCA package license. 

Mr. Barnes. Precisely;’that is exactly why we sued RCA to try. to 
open up that package, so that they can get specific licenses rather 
than the whole package. 

Mr. Roosrvett. So that is a most important thing. 

Mr. Barnes. It certainly is. 

Mr. Roostvett. Lastly, Judge, it would seem that from the diseus- 
sion that the original purpose of the case, reading the complaint which, 
as it was expressed, was to break up Western Electric’s monopoly in 
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the manufacture and sale of telephone equipment directly, has been 
pretty much abandoned and the Government has decided to content 
itself to settle for alleged patent relief or actual patent relief, many 
times in a different field, and to establish in the regulatory body the 
right to regulate Western Electric more closely by giving them a more 
definite description of a cost-accounting system. 

Mr. Barnes. Everyone is entitled to. their opinion as to the words 
of the decree. 

Obviously, we think it is a proper and good decree or we would not 
have entered into it. 

There is no question that the decree, the consent decree, as it exists, 
embodies the fundamental theory that we are dealing with a portion 
of industry that is subject to regulation other than the antitrust laws. 
And due consideration was given to that in coming to our conclusion. 

Mr. Roosrvett. And the major part then of the original complaint 
then was abandoned? 

Mr. Barnes. No; I would not say the major complaint was 
abandoned. 

Mr. Roosreve.tt. The part that referred to breaking up of Western 
Electric was abandoned? 

Mr. Barnes. Well, you know, you are asking me whether—when 
you say abandoned, I assume, Mr. Chairman, that you know that in 
any case, no matter whether it is antitrust or anything else, you always 
ask for a lot more than you expect to get, and you always ask for a lot 
more remedies than you expect to get, because your bargaining posi- 
tion is better. Anybody with any practice of law knows that. I do 
not know where the people who filed this complaint would have drawn 
the line on the settlement. No one can tell me, because that is in the 
minds of the individuals who did it. 

I am convinced that we, in view of the circumstances as they pres- 
ently exist, made a consent decree which is the best that can be done 
in view of the circumstances. It isn’t perfect. 

Mr. Roosrevett. Would it be unfair to say that much of its value, 
however, is dependent on a satisfactory judgment in the RCA case? 

Mr. Barnes. No, not atall. I think that to the contrary, that this 
consent judgment will be of considerable aid to us in anything that may 
be worked out, either by decree or by stipulated judgment in the 
RCA case. It gives us a better position with sell to RCA. 

I would certainly agree with you, sir, that the entire field of elec- 
tronic patented articles cannot be freed to universal competition until 
and unless something is done in the RCA case. 

Mr. Roosrve.t. Judge, of course, we have discussed, as you well 
pointed out, a most complicated matter here, and one which affects 
many people. There is bound, perhaps, to be rather severe dis- 
agreement as to the value of the decree. 

Mr. Barnes. You can be assured, Mr. Chairman, that any time 
a case of this magnitude is settled—and we have settled several of them 
of comparable size—there are bound to be disagreements, as to whether 
or not 1t should or should not have been done. That is just one of the 
hazards of any prosecuting job, when he takes upon himself the respon- 
sibility of deciding X is a good decree in view of all of the circum- 
stances. 

Mr. Roosevett. Well, Judge, you have given the committee much 
to think about and much to study. And we are grateful to you. 
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Mr. Steed, did you have any further questions that you would like 
to ask? 

Mr. Strzxp. No. 

Mr. Roossevett. Mr. Daimas. 

Mr. Damas. No questions. 

Mr. Roosevett. We want to thank you very much. 

Mr. Barnes. Very happy to have been here. 

Mr. Roosrvetr. It has been a long session and we wish you all 
kinds of good luck in your future good work. 

Mr. Barnes. Thank you. 

Mr. RooseEve.tt. The committee will stand adjourned. 

(Whereupon, at 12:30 p. m., the committee adjourned.) 
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